THE  ONTARIO  HUmAN  RIGHTS  CODE,   S.O.   1961-62,   c.  93, 

as  amended 


IN  THE  iYlATTER  OF   the  complaint  made  by  (Ylr.  rfl .  Penniecook 
against  Iflr.   and  ITIrs.  Kalle  Kilu  alleging  that  they  committed 
a  breach  of  section  3  of   the  Ontario  Human  Rights  Code  by 
denying  him  occupancy  of  living  accommodations. 


BOARD  OF  INQUIRY  -  PROF.  UJ.   S.  TARNOPOLSKY 


Submitted:    July  13th,  1970. 


IN  THE  lYlATTER  GF   the  Ontario  Human  Rights  Code^  S.O. 
1961-62,   c.   93,   as  amendod  by  S.Cl,    1965,   c.   85,   S.O.   1967  , 
c.   66,   S.O.    1968,   C.   85,   and  S.O.   1968-69,  c.OO; 


-  AND  - 

IN  THE  (yiATTER  OF  the  complaint  made  by  lYlr.  ITl .  Penniecook 
against  Htlr.  and  IKlrs.  Kalle  Kilu  alleging   that  they  committed 
a  breach  of  section  3  of  the  said  Act  by  denying  him  occupancy 
of  living  accommodations; 

-  AND  - 

IN  THE  ITIATTER  OF  a  Board  of  Inquiry  appointed  under  section  13 
of  the  Ontario  Human  Rights  Code,   to  conduct  a  hearing  to 
inquire  into  this  complaint. 


BOARD  OF   INQUIRY  -         PROF.  UJ .   S.  TARNOPOLSKY 


APPEARANCES: 

ITIr.  Frank  G,  Harrington,  Q.C. 
ITIr.  Sidney  B,  Linden  - 


Counsel  for  the  Commission 
Counsel  for  the  Respondents 


TO  THE  ONTARIO  HUITIAN  RIGHTS  COininiSSION  and  to  the  Honourable 
Dalton  Bales,  ITIinistar  of  Labour  of  the  Province  of  Ontario: 

GENTLEiriEN: 

On  the  tuienty-second  day  of  January,  A.D.,   1970,  I  luas 
appointed  a  Board  of  Inquiry  to  inquire  into  the  above-mentioned 
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complaint  and  to  report  to  the  Ontario  Human  Rights  Commission 
in  accordance  with  Seci-ion  13  of  the  Ontario  Human  Rights  Codp. 

The  Hearings  into  this  complaint  uiare  all  held  in  Room  440, 
Wain  Parliament  Buildings,  Queen's  Park,  Toronto.     They  commenced 
on  Tuesday,  Hflay  19th,  at  2:00  p.m.     By  the  conclusion  of  the  day's 
hearings  the  Commission  had  completed  its  case  and  dflr.  Linden, 
Counsel  for  the  Respondents,  urged  the  Board  of  Inquiry  to 
dismiss  the  complaint  on  the  basis  that  there  u/as  insufficient 
evidence  In  support  of  the  allegation  to  conclude  that  an 
act  In  breach  of  the  Code  had  been  committed.     I  agreed  to 
revieiu  the  evidence  and  tc  give  my  decision  the  following  day. 

At  the  opening  of  the  Inquiry  on  the  day  folloiuing, 
and  after  a  brief  review  of  the  evidence  to  that  point,  I 
indicated  my  concluaien  that  there  uiaa  at  least  a  prima  facie 
case  substantiating  the  csmplaint.    Upon  the  rendering  of  this 
decision,  Hflr.  Lind§n  preeeeded  to  call  his  witnesses.  Following 
the  evidence  by  wltneeage  Bailed  en  behalf  of  the  Respondents, 
Wr.  Oobaan,  the  Human  Rights  Officer  involved  in  this  complaint, 
u/as  rscalled  ts  tistify  with  rgipeet  to  certain  specific  events 
raiaed  In  the  tegtlmany  ef  the  female  Respondent.    At  the 
conolualon  ef  the  afterneen'e  hearings,  it  was  agreed  to  adjourn 
to  the  follewlng  day  fer  the  final  argumenta  by  Counsel  on 
behalf  of  the  partiis  in  thi§  hi§ring.    Theae  were  presented  by 
beth  Ceunael  en  the  aft§fneBn  ef  Thursday,  Way  21at. 

«**««  **«*» 

Upen  eeniidif atien  ef  the  §videne§  preaented  to  me  t 
find  th§  fsete  te  b§  ge  fslleLuei 
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On   t\ie  afternoon  of  NouemLiRr  4th,    J9u'),   uihile  uiaitinu 


liis  clients,    the  Complainant   bouyhl    a  copy  of   the  T  n  r  a  n p 


d  sauj  an  advertisement  therein 


under   the  heading,  Rooms 


to  L e <  : 


Furnished  : 


"At  Bloor-Spadina , 
room  and  kitchen, 


neujly  decorated 
923  -  1560." 


He  telephoned   the  number   listed,   and  spoke   to  a  man.     He  teslifipd 
that    the  man's  uoice  u/as  very  similar   to   the  voice  of  the 
Respondent,   (fir.   Kilu.     Upon  ascertaining   ttiat   the  premises 
aiere  still  available,   he  ujbs  told  that   the  address  luas 
"76  niadison  Avenue".     He  then  asked  for  directions  to  Madison 
Avenue  from  the  point  at  luhich  he  mas  telephoning,  luf-.icti  ujas 
betiueen  manning  and  College.     He  oias  given  instructions   that   t  hn 
location  luas  on  the  first  street  before  Spadina  going  east 
on  Bloor.     It  mas  pointed  out   to  him  that  it  mas  a  one-may 
street  going  south  and  so  it  could  not  be  entered  from  Bloor 

S  t-  r  p  o  1-  . 

The  Complainant  arrived  at   the  premises,   and  mas  met 
by  the  Respondent,  fflr.  Kilu,     Hflr.  Penniecook  informed  lYlr.  KUlj 
♦•hat  he  mas  the  one  mho  had  been  speaking  to  lYIr.  Kilu  on  the 
telephone  in  connection  mith  the  accommodation  for  rent. 
lYlr.  Kilu's  reply  mas,  "It's  gone,  it's  gone."     Iflr.  Penniecook 
tried  to  protest  by  explaining  that  he  had  been  talking  to 
lYlr.  Kilu  only  a  fem  minutes  before  and  that  he  had  received 
from  him  directions  as  to  hom  to  come  to  the  place.     He  asked 
"Horn  come  it  is  gone?"     Hflr.   Kilu's  reply  mas,   "It's  rented, 
it's  rented."     At   the  same  time,  ITlr.  Kilu  gestured  to  Iflr. 
Penniecook  in  such  a  may  as  to  indicate  that  he  mas  ushering 
him  amay. 
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nir.   Ptnniecnnk    ^hen   lf?rt   and  \)i^r,\    un   fo   liis   riGXt  busjfiiju:^ 
appointment.     Weamuhile,   he   lestifLed,    thinking   that  it 
could  no'    hav/e  been  possible  durinq   the  sliort   lapse  of  time 
between   the  initial    telephone  call  and   ihe  meeting  at  the 
door  for   the  premises   to  be  rented,   he  decided   to  uisit 
a  client-friend,   and  asked  for  permission  to  use  her  telephone. 
He  again  called  the  number  luhich  liad  been  listed  in  the 
advertisement,   and  said,   "1   am  callincj   about   the  adv/ertisement 
in   the  Star  for  a  furnished  room  .ind  kilchen.     Is  it  still 
available?"     He  luas  told  "yes."     In  lYlr.   Penniecook's  opinion, 
the  voice  on  the  telephone  lUas  that  of  the  man  ujho  spoke  to  him 
previously  and  luho  met   him  at   tlie  door.     Houjever,   lYlr.  Penniecook 
did  not  indicate  that  he  mas  the  same  person  luho  had  telephoned 
previously  and  luho  had  visited  the  house.     Instead,   he  turned 
to  ITlrs.  Henry  in  some  apparent  frustration  and  described 
briefly  that  he  had  been  informed  on  the  telephone  that  the 
accommodation  mas  available,  but  had  been  tolri  it  mas  rented 
mhen  he  appeared  at  the  premises. 

At   this  point  IKlrs.  Henry  offered  to  ring  the  telephone 
number  and  see  if  it  mas  so.     According   to  her  testimony,  the 
conver sa t ion, af t er  initial  salutation,  mas  very  brief  and  ran 
somemhat  as  folloms: 

"Haue  you  got  a  room  renting?' 
.  "Yes." 

"Do  you  rent  to  black  people?" 
"No," 

"Okay,   thank  you." 
At  this  point,  ITIrs.  Henry  hung  up. 

Apparently,   tnen,   all  that  IKlrs.  Henry  heard  the  person 
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a'  the  other  end  of  Mik  line  any  luert?  the  three  uJordG:  "\\>  ]la", 
"Yes",   and  "No". 

These  are  all    tlie  periineiil    aufinl'3   that   occurreiJ  in 
connection  aiith   the  complaint.      Flie  question   that   I   hfiue  to 
determine  is  u;he*:her   the  refusal  al    tlie  door   to  rent   to  Hflr. 
Penniecook  constituted  a  bread i  oF  Seel  ion  3  of  the  Ontario 
Human  Rights  Code. 

Section  3  reads  as  folloius: 

3.         No  person,   directly  or   indirectly,   alone  or  ujitfi 
another,  by  himself  or  by  the  interposition  of  ano'her, 
shall , 

(a)  deny  to  any  person  or  class  of  persons 
occupancy  of  any  commercial  unit  or  any  self- 
contained  dmelling  unit;  or 

(b)  discriminate  against  any  person  or  class  of 
pciaGnc  u;ith  rccpcct  to  ^"p^m  nr  condition 
of  occupancy  of  any  commercial  unit  or  any 
self-contained  dmelling  unit, 

because  of  the  race,   creed,   colour,   nationality,  ancestry 
or  place  of  origin  of  such  person  or  class  of  persons. 

The  evidence  lue  have  is  that  Iflr.   Penniecook  luas  informed, 
a  short  luhile  before  his  arrival  at   the  premises,   that   they  luere 
still  available.     Upon  his  arrival  he  luas  informed  that  the 
premises  luere  rented;   gone.     Subsequently,  both  ftir.  Penniecook 
and  lYIrs.  Henry  luere  told  over  the  telephone  that  the  premises 
ujere  still  available.     On   the  next   morning,   i.e.   November  5th, 
a  Human  Rights  Officer,  lYlr.   Paul  Dobson,   telephoned  inquiring 
about   the  premises  and  luas  informed  that   they  mere  still 
available. 
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One  of   the  d  i  Ff  i  cu  1 1  i  rs  facinc)  nn  i  nues  t  i  qa  t  i  ncj  officer 
on  behalf  of   the  hntario  Human  Righis  Commission,   and  a 
difficulty  which  faces  a  Board  of   Inquiry,   is   that   unless  there 
is  an  admission   that  accommodation  has  been  denied  for  reasons 
prohibited  under   the  Ontario  Human  Rights  Code,    these   reasons  hdue 
to  be  deduced  from  surrounding  circumstances.     It  might  be 
useful,   therefore,   to  consider   those  facts  which  luould  lead 
inexorably  to  the  inference  that  an  act  of  discrimination  had 
occurred. 

ITIay  I   emphasize  that  I   do  not  belieue  that   the  proof 
required  mould  be  the  criminal  burden  of  proof,   i.e.  beyond 
a  reasonable  doubt,  but  merely  a  preponderance  of  euidence. 
Nevertheless,   as  mas  argued  by  (Kir.   Linden  on  behalf  of  the 
Respondents,   there  must  be  sufficient  evidence  ujhich,  if 
uncontradicted,  mould  lead  one  rationally  to  conclude  that  an 
act  of  discrimination  had  occurred. 

On  the  basis  of  the  testimony  at   the  hearing,  there 
mas  certainly  some  evidence  that  mhile  Pflr.  Penniecook  inquired 
about, the  premises  on  the  telephone,  mhen  his  skin  colour 
and  features  could  not  be  seen,  he  mas  told  that   the  premises 
mere  available.     Homever,  mhen  he  arrived  at  these  premises 
and  his  skin  colour  and  features  could  be  observed,   he  mas 
told  that   the  accommodation  mas  not  available.     Also,  mhen 
IHrs.  Henry  called  the  telephone  number  listed  in  the  ad  vsr  t  i  semun  t  , 
she  mas  told  the  premises ■ mere  available.     When  she  asked:  "Do 
you  rent   to  coloured  people?"  she  mas  informed  "No." 

Some  considerable  time  mas  spent  by  both  counsel  Lo 
establish  the  time  of  IKlr.   Penniecook's  arrival  at  76  lYladison 
Avenue.     As  far  as  I  could  gather,   and  having  reviemed  the 
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arqumnnts  of  both  counsel,    Lhe  only  relevance  of   l.iis  luas  ;r. 
to  ujlieMier  or  nol    ITlr.   Kilu  could  see  IKlr,   Penniecook  sufrirji.i'n-  j. 
*o  distinguish   tlie  colour  of   liis  skin  and  his  appecjrancn. 
Although   there  seems  to  be  a  wide  discrepancy  between  <he 
testimony  of  lYlr.   Penniecook  and  fflr.   Kilu  as  to   the   time  of 
'heir  meeting  at   76  f^ladison  Auenue,   i ,  e .  ,   around  4  o'clock, 
and  around  tj  o'clock  respectively,   there  seems  to  be  no 
question  but   that   it  luas  light  e.iough  for  Fflr.   Kilu  to 
see  that  rflr.   Penniecook  luas  not   "a  luhite  man".     This  is 
sufficiently  clear  from  Hflr.  Kilu's  testimony  on  pages  93  and 
94  of  the  transcript   in  uuhich  lYlr.  Kilu  stated  that  both  Pflr. 
Penniecook  and  "a  white  man"  were  told  that   the  rooms  were 
rented,  when  in  fact   they  were  not.     Hflr.  Kilu's  counsel 
asked  the  following  question:     "But  of  the  two  people  that 
came,  one  was  black,  lYlr.  Penniecook,  and  one  was  white;  is 
that  right?"     Answer:   "Yes."     (floreouer,  at  no  time  did  IY!r. 
Kilu  state,   nor  was  it  claimed  on  his  part,   that  he 
was  unaware  of  ITlr.   Penniecook's  colour  and  facial  features. 
Therefore,  it  is  not  necessary  for  me  to  consider  further  how 
light  or  dark  it  was  at   the  time  when  Hflr.   Penniecook  arrived 
at  the  Kilu  residence.     I   repeat  it  was  light  enough  to 
observe  skin  colour  and  facial  features. 

The  evidence  which  could  lead  one  to  believe  that  lYlr. 
Kilu  was  motivated  by  reasons  which  are  forbidden  by  Section  3 
of  the  Ontario  Human  Rights  Code  may  be  summarized  in  the 
following  points: 

(a)   In  response  to  a  request  from  IHlr.  Dobson  during  his 
investigation,   a  receipt  was  presented  which  indicated  that  the 
premises  were  rented  from  November  5th  on.     This,  plus  the 
testimony  with  respect  to  the  telephone  conversations  with  Hflr. 
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Penniecook,   frtrs,   Henry,   and  ITlr.   Dobson,   all  subsequent  •  to 
the   time  luhen  lYlr.   Penniecook  came  to   tlia  premises,  indicate 
tha'    at    that   time,    i ,  e .,   luhen  lYlr.   Prinniecook  met  lYlr.   Kilu  at 
76  rfladison  Avenue,    the  premises  uL'ere  not   in  fact  rented. 

(b)  In  ansiuer   to  lYlrs.   Henry,   someone  at   76  lYladison 
Ave.iue,   the  premises  in  issue  here,   gave  the  ansiuer  "No"  luhen 
nirs.  Henry  asked:     "Do  you  rent   to  black  people?" 

(c)  During  lYlr.   Dobson's  investigation  he  mas  informed  that 
filr.  Kilu  did  not  rent   to  single  men,  and  that  for  this  reason 
he  was  reluctant   to  rent  to  fflr.   Penniecook.     In  fact,  wlien  Mr. 

Kilu  told  lYlr.   Penniecook  that   the  premises  a/ere  "gone",   he  did 
no t  ascertain  u/hether  Tdr.   Penniecook  mas  married  or  single.  I 
mould  suggest   that   this  could  not  have  been  a  genuine 
explanation  for  the  denial  of  the  accommodation  to  iTir,  Penniecook. 

Let  us  examine  each  of  these  in  turn  in  the  light  of  the 
evidence  submitted  by  the  tmo  Respondents  themselves,  and 
other  mitnesses  on  their  behalf. 

******  *  *  *  * 

(a)  The  explanation  given  by  Hflr.  Kilu  for  telling  lYlr. 
Penniecook  that   the  rooms  mere  rented  mas  that  someone  else 
had  inquired  about   them  and  manted  them  held  pending  a  visit 
by  his  mife  to  viem  the  premises.     But,   said  ITlr.  Kilu,  mhen 
the  mife  did  viem  them  later  thst  evening,  she  apparently  did 
not   like  the  accommodation,   and  so  the  couple  failed  to  take 
it.     The  explanation  given  by  fiflr.  Kilu,  Dr.,  mas  that   it  mas 
standard  practice  for  his  parents,  and  for  him  on  their  behalf, 
to  say  that   the  accommodation  mas  available  mhen  responding 
to  a  telephone  inquiry,   even  if  someone  in  the  meantime  had 
indicated  an  interest.      HomBver,in  these  same  circumstances. 
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u;lien  a  person  actu;illy  camp   to   I  ho  door,   he  mould  be 
'old   Miat-    llip  plcicG  uiaa  yorin  if  siifficipnt  prewious  iiit-erest, 
even  ujithoul    a  deposil,   had  been  indi. cal"ed.     The  reasons  given 
for  this  practice  were  that  only  a  small  percentage  of  those 
luho  had  inquired  on  the  telephone  actually  came  to  vieuj  the 
premises,  and  it  did  not  pay  to  turn  them  aiuay  until  there 
had  been  a  firm  commitment   to  rent.     Also,  because  of  the 
language  difficulties  of  the  Respondents,   this  practice 
luas  easier  than  attempting  detailed  explanations  in  English. 

this 

I  must  say  that/sort  of  practice  luould  lead  most  reasonable 
people,   in  circumstances  similar  to  those  of  this  complaint, 
to  believe  that  the  motive  uias  in  fact  a  discriminatory  one. 
Hoiuever,   I   must  hold  that  the  testimony  luas  not  contradicted 
and  particularly  in  the  light  of  the  language  difficulty 
of  the  Respondents,  it  could  be  believable.     At  the  very  least, 
luith  the  explanation  provided,   I   cannot  conclude  luithout 
considering  other  factors,   that  the  motive  for  the  contra- 
dictory information  provided  to  lYlr.  Penniecook  luas  a  discriminatory 
one . 

(b)   Again,   the  testimony  of  IKlrs.  Henry,  if  one  could 
accept   that   the  person  she  spoke  to  mas  Iflr.  Kilu,  and  if  one 
could  make  the  further  assumption  that  he  understood  her 
perfectly,  would  lead  one  to  conclude  that  a  discriminatory 
policy  had  been  shown.     However,  apart  from  the  fact  that 
the  telephone  number  called  was  the  one  listed  for  76  lYladison 
Avenue,   the  only  other  evidence  provided  is  that   the  voice  at 
the  other  end  seemed  to  be  that  of  a  person  not  born  and 
raised  in  Canada.     And  even  this  was  assumed  on  the  basis  of 
merely  three  words  in  reply  to  ITlrs,  Henry's  questions.  An 
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explana^'ion  u/as  provided  by  seueral   u;itnes3es  on  behalf  of  Ihe 
Respondents   that   a   tenant  luith  "a  foreign  accent"  uuas  ansaiering 
the   telephone  on   that   day.     Dfloreower,    the  premises  at  74-76 
niadison  Avenue  luere  occupied  by  a  large  number  of   tenants.  Any 
one  of  these  could  haue  answered.     It   is  possible   that   a  tenant 
could  be  motivated  to  interfere,   even  to   the  extent  of  saying 
"No"   to  a  question:   "Do  you  rent   to  coloured  people?"  Since 
■•he  evidence  is  at  best  tenuously  circumstantial,  and  since 
lYlr.  Kilu  directly  denied  having  made  the  statement,   I  must 
conclude  that   the  evidence  is  not  sufficient  to  implicate  IVlr. 
Kilu.     To  make  the  further  supposition  that  even  if  it  luere  Mr. 
Kilu,  he  understood  sufficiently  the  purport  of  lYlrs.  Henry's 
questions,   is  further  than  the  evidence  can  possibly  be 
interpreted. 

(c)   I  believe  that  the  activities  of  (Iflr.  and  (flrs. 
Kilu  in  connection  luith  lYlr,  Dobson  on  the  day  follouiing  the 
Penniecook  incident,  do       not  provide  me  'i/ith  sufficiently 
cogent  evidence  to  substantiate  tho  allegation  of  a  discriminatory 
reason  for  denying  the  accommodation  to  (flr.  Penniecook. 

In  the  circumstances,  it  is  possible  to  understand 
lYlrs.  Kilu's  actions.     She  came  into  the  corridor  in  her 
home  and  found  a  man  inside  luho  mas  obviously  a  stranger.  At 
no  time  did  this  man  account   for  himself,   either  to  indicate 
that  he  u;as  interested  in  accommodation,  or  that  he  uias  an 
investigating  officer  of  the  Ontario  Human  Rights  Commission. 
When  she  requested  that  he  leave,  he  held  his  ground.  Instead 
of  leaving  the  house  as  she  requested,  he  proceeded  to  go 
to  the  second  floor  to  make  inquiries.     Instead  of  accounting 
for  himself,  luho  he  luas,  and  why  he  u/as  there,  ha  insisted  on 
knoiuing  who  rUrs.  Kilu  was. 


-  11  - 


I  ri   I  liesjG  difficiill    cofirJi  I:  iunn ,    ifi  ujlial    iiiiist  liaue  been  For 
lier  uery   tense  circumstances   (al.l  of  ujhich,   accord j. ng  to 
Mr.   Dobson's  oujo   testimony  lasted  about   five  minutes),  he 
concluded  on   the  basis  of  some  replies   to  his  questions  that 
rflrs.   Kilu  understood  English  adequately,   was  lying   to  him 
deliberately,   and  should  therefore  be  ignored. 

UJhether  she  luas  a  cleaning  ujoman,  or  the  landlady, 
Luhen  she  requested  that  he  leave,   I   feel  that  he  should  have 
done  so  or  identified  himself.     His  failure  to  leave  at  that 
time,   or  at  least   to  give  an  adequate  explanation  of  aiho  he 
ujas  and  ujhat  he  ujanted  to  do,  resulted  in  the  events  of  that 
day,  and  the  subsequent  day,   being  too  highly  charged  wii.h  emotion 
and,   if  not  luholly  justified,  at  least  understandable*  These 
events  do  not  provide  me  with  any  assistance  in  believing  or 
disbelieving  the  motivation  of  (Ylr.  and  lYlrs.  Kilu  in  denying  the 

ftn,         n  J  I. 

d  u  u  u  III  iiiu  u  a  I.  ±  u  I  I     Lu    III  i.  •     r  o  I  1 1  I -1.  c    o  wr^  • 

At   the  same  time,  I   must  say  that  subsequently,  having 
been  informed  of  IKlr.  Dobson's  position,   the  Respondents  did 
not  give  him  that  cooperation  which  one  could  expect  from 
someone  who  had  a  perfectly  good  explanation  to  give.  Their 
treatment  of  lYlr.  Penniecook,  without  the  explanation  they 
provided  at   the  hearing  to  me,  was  such  as  to  lead  to  a  strong 
suspicion  of  discriminatory  motive.     The  circumstances  were 
sufficiently  suspicious  to  require  an  explanation. 

It  is  necessary  to  refer  to  the  matter  of  the  language 
difficulty.     UJe  are  living  in  a  country  in  which  knowledge 
of  the  English  and/or  French  languages  is  highly  desirable 
and,  except  in  exceptional  circumstances,   a  condition  for 
obtaining  citizenship.       It  is  true  that  there  are  many  people 


-  12  - 


liuinrj  happily   in   this  country  ujhose  knoulodge  of   t  lie  official 
Ifinguages  may  nui    be  adequatri   to  communicate  Fully  uuith  a 
uniuersi t y-educa I Gd  person  such  as  a  Human  Rights  officer  is. 

Nevertheless,   I   should  have  thought   that   in  the 
circumstagces  of   this  case   there  mas  at   least   some  obligation 
on  the  part  of  people  ujho  do  have  such  a  language  difficulty 
to  arrange  for  their  oujn  interpretation.     They  acted   in  a 
ujay  luhich  could  lead   to   the  suspicion   that   a  breach  of   thv  law 
had  been  committed.     Interpretation  could  have  been  provided 
freely  by  their  son  and  daugh  t  er-i  n-lauj .     In  this  case,  I 
think   there  must  be  some  obligation  upon  lYlr.   and  lYlrs.  Kilu 
to  have  received  greater  fielp  from  their  children  in  understanding 
u/hat   the  investigation  was  about,  and  uuhat  the  subsequent 
discussions  luere  about.     One  can  well  understand  lYlr.  Dobson's 
frustrations  in  being     told  by  the  Kilus,  Sr.,   that   they  could 
not  understand  English  well  enough;   and  then  being  told  by 

the    Kll'JC,    Jr.,    that    iritcrprctatj.Ciri    was    nut    iequiieu    da  Liie 

Kilus,  Sr.,   could  cope  with  the  English  language.     In  fact, 
some  contradictions  could  very  well  have  induced  him  to  be 
suspicious  of  the  motives  of  the  Respondents  in  denying 
accommodation  to  the  Complainant. 

♦  ♦■if******* 

In  all  the  circumstances,   I   find  that  the  evidence 
is  not  sufficient  to  lead  me  to  conclude  that   the  denial 
of  accommodation  to  the  Complainant  was  for  a  discriminatory 
purpose.     To  the  extent   that  there  may  be  some  suspicion 
because  of  the  way  the  Complainant  was  treated,   there  is  a 
counterbalance  in  the  uncontradicted  evidence  that  "coloured 
people"  were  tenants  of  the  Kilus. 
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I   recoi.;nize  ^  hat  one  of  the  unfortunat  e  facts  of  lifR  is 
tha'    there  are  people  ujho  distinguish  betiueen  gradations 
of  colour  and  ujho,   although  prepared   to  rent  accommodations 
to  a  brouin-skinned  person,   may  not   do  so   to  someone  ujho  may 
be  described  as  "more  black".     Further,   there  is  no 
question  but   that   there  are  some  people  u;ho  will  not  discriminate 
against   those  of  Asiatic  origin,  ujhile  yet  discriminating 
against   those  of  African  origin.     Nevertheless,   a  man  mho 
liued  at   the  Kilu  premises  for  about  seven  years  in  the  195n's 
testified  on  their  behalf   that   they  made  no  distinction  on 
the  basis  of  race  or  nationality  and  that   there  mere  "coloured" 
tenants  at  the  Kilus.     Furthermore,   the  uncontradicted  evidence 
of  lYlr.  Kilu,  Dr.,   is  that  at  least  one  lady,   luho  was  darker 
than  Hflr.   Penniecook,   and  mho  came  from  the  Caribbean  area, 
had  been  a  tenant  at   the  Kilu  residence. 

A  great  deal  of   time  mas  spent  on  the  question  of  whether 
a  brother  and  sister  mho  mere  described  as  "coloured  people  from 
Jamaica"  mere  of  Chinese  origin,  or  some  other.     No  evidence 
mas  presented  to  me  that  in  fact   this  brother  and  sister 
mere  of  Chinese  origin,  and  no  other  race.     Although  the  name 
mould  seem  to  be  a  Chinese  name,  it  is  quite  possible  in  a 
country  such  as  Jamaica,   mhere  thero  is  a  great  deal  of  inter- 
marriage and  racial  mixing,   that  tha  brother  and  sister  in 
this  case  might  have  had  ancestry  mhich  mas  other  than  Chinese, 
or  e  mixture  of  ancestry  mhich  might  be  Asiatic,  African,  and 
European, 

It  is  possible  to  conclude  from  the  evidence  thai    to  the 
Respondents  everyone  mho  is  not  mhite  is  "coloured".     But  there 
mas  nothing  to  indicate  merely  because  of  this  that   they  did, 
or  did  not,  make  any  discriminatory  distinction  on  the  basis  of 
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gradation  of  colour.     And,   may  I   repeat,   there  u/aa  uncontradicted 
testimony   that   at   least   four,   and  possibly  more  of   the  Kilu 
tenants,   past   and  present,   mere  "coloured". 

If  there  luas  reason  to  believe  that  selective  discrimination 
uuas  being  practised,   this  should  have  been  better  investigated. 
The  facts  concerning   the  individuals,   i.e.,   coloured?  Chinese? 
black?  mixed?  etc.   should  have  been  follouied  up.     It  maybe 
that   there  is  a  shortage  of  Commission  staff  to  investigate 
such  cases  as  this  thoroughly.     If  so,  more  should  be  hired. 
It  is  not  conducive  to  government-citizen  harmony  for  incomplete 
investigations  to  occur. 

********** 

In  all  the  circumstances  I   conclude  that  the  allegation 
if  discrimination  in  the  denial  of  accommodation  to  Fflr.  Penniecook 
has  not  been  proved. 

At  the  same  time,  it  must  be  pointed  out  that  the  contra- 
dictory statements  received  by  the  Commission  as  to  the 
ability  of  the  Respondents  to  communicate  in  English,  as  u/ell 
as  the  contradictory  statements  made  about  the  availability  of 
the  accommodation  could  luell  have  lead  the  Commission  to  feel 
that  ujithout  a  complete  hearing,  at  ujhich  individuals  testify 
upon  oath,  the  Commission  could  not  on  its  oijun  refuse  llflr. 
Penniecook's  request  for  an  inquiry  into  this  complaint.  From 
the  point  of  view  of  llflr.  Penniecook,  the  contradictory 
statemetits  fabout  the  availability  of  the  accommodations  could 
well  have  led  him  to  conclude  that  he  was  denied  accommodation 
because  of  discriminatory  purpose.     I  feel  that  there  has  been 
a  rather  unfortunate  series  of  incidents  on  both  sides. 
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Therefore,   I   recommend  that-   a  letter  of  apology  be  sent 
from  the  Commission  to  fflr.  and  Pflrs.  Kilu  to  apologize  for 
the  manner  in  aihich  the  complaint  luas  inuestlgated.  I 
make  this  recommendation  conditional  upon  a  letter  from  IKlr. 
and  IKlrs.  Kilu  to  Hflr.   Penniecook  apologizing  for  the  brusque  may 
in  uihich  he  was  treated,  assuring  him  that  this  luas  not  as  a 
result  of  discriminatory  intent, 

ALL  OF  lUHICH   IS  RESPECTFULLY  SUBITIITTED. 


July  13th,  1970. 


